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It is an inherent attribute of sovereignty. It existed in the sovereign long 
before the adoption of any constitution. The article in our bill of rights 
(article 1, sec. 21), declaring that 'private property shall not be taken for 
public uses without just compensation; nor unless public exigencies require 
it,' does not confer the power, but by implication recognizes it as existing 
in the State. 

"The sovereign power of the State, by which is meant the people of the 
State in their sovereign capacity, acting through their representatives, the 
legislature, possesses and has the right to exercise the great power of 
eminent domain over all the private property and property rights within 
the limits of the State, of whatever nature, corporeal or incorporeal, and by 
whomsoever owned — whether by individuals or corporations. The property 
of a corporation is not exempt from the exercise of this power, even though 
it may have been granted exclusive franchises and privileges. A legislature, 
in granting a charter, cannot, even by express terms, however strong may 
be the language used, preclude another legislature, or even itself, from ex- 
ercising the sovereign power of eminent domain over the charter thus 
granted, and the property and rights acquired thereunder. The legislature 
cannot barter away the sovereign power of the State. All grants by the 
State, whether of property or rights or franchises, are subject to this 
power." 

Cf . James River & K. Co. v. Thompson, 3 Gratt. 270 ; Tuckahoe Canal Co. 
v. R. R. Co., 11 Leigh. 42; James R. & K. Canal Co. v. Anderson, 12 Leigh, 
278; Postal Tel. etc. Co. v. N. & W. R. Co., 88 Va. 920. 



Malicious Prosecution — Compromise of Previous Proceedings. — In an 
action for malicious prosecution, defendant proved the entry in the record 
of the criminal proceeding of a stipulation and agreement between the 
parties for a discontinuance. The trial court thereupon directed a verdict 
for the defendant. Held, Not error. Russell v. Morgan (R. I.) 52 Atl. 
808. 

In reply to the contention of plaintiff that the discontinuance was not 
brought about by him, but that he simply acquiesced therein, Tillinghast, 
J., said: 

"We do not think the plaintiff had any right to prove that he merely 
acquiesced in said agreement for discontinuance, as such proof would have 
tended to vary and contradict the same. And that an agreement in writing 
cannot be varied by parol evidence is familiar law. Taking said agreement 
as it reads, the fair and natural meaning thereof is that the parties thereto 
had mutually consented that the cases referred to therein should be dropped 
and ended. And there is as much to show that the plaintiff was an active 
party in the premises as were the defendants. 

"It is reasonable to infer that a compromise of some sort was affected 
between the parties, whereby the criminal proceedings which had' been in- 
stituted were to be abandoned. And this being so, to now allow the plaintiff 
to maintain his action would be, in effect, to permit him to violate his 
written agreement after accepting the benefit arising therefrom. The case 
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of Langford v. Railroad Co., 144 Mass. 431, 11 N. E. 697, relied on. by coun- 
sel for defendants, is clearly in point. There it was held that 'where a 
nolle prosequi is entered by the procurement of the party prosecuted, or by 
his consent, or by way of compromise, such party cannot have an action for 
malicious prosecution.' See also Parker v. Farley, 10 Cush. 279." 

To the same effect, see Emery v. CUnnan, 24 111. App. 65; Rosenberg v. 
Hart, 33 111. App. 262; Sartwell v. Parker, 141 Mass. 405; Gallagher v. 
Stoddard, 47 Hun. 101. The following decisions sustain the view that in 
cases of arrest in civil actions, payment under protest of the same named 
does not estop plaintiff from showing want of probable cause in the original 
action. Morton v. Young, 55 Me. 24, 92 Am. Dec. 565 ; Brand v. Hinchman, 
68 Mich. 590. 



Street Railroads — Crossing Railroad Tracks — Damages. — When a 
new road or way is constructed across an old road or way, the owner of the 
new way must not only bear the expense of making and keeping in repair 
the new way, including the cost of such structural changes in the old way 
as are rendered necessary by the construction of the crossing, but he must, 
in addition, make compensation to the owner of the old way for the property 
or easement appropriated for the occupancy of the new way. Central Pass. 
Ry. Co. v. Phila. W. & B. R. Co. (Md.), 52 Atl. 752. Citing Mayor etc. v. 
Cowen, 88 Md. 447, 41 Atl. 900, 71 Am. St. Repr433; Northern Cent. Ry. v. 
Mayor etc. of Baltimore, 46 Md. 445; Chicago, M. & St. P. Ry. Co. v. 
City of Milwaukee, 97 Wis. 418, 72 N. W. 1118; Kansas City R. Co. v. 
Jackson County Com'rs, 45 Kan. 716, 26 Pac. 394; In Re First St., 66 Mich. 
55, 33 N. W. 15; Railroad Co. v. Bayonne, 51 N. J. Law, 428, 17 Atl. 971. 

This doctrine is further applicable where one railway track crosses an- 
other railway track on the bed of a city street, to which street neither rail- 
way company has any other right than the provision given by the muni- 
cipality to lay tracks thereon. 

Per McSherry, C. J: 

"The common law doctrine that whatever structures are necessary for the 
crossing of an old way by a new way must be erected and maintained at 
the expense of the party under whose authority and direction the crossing 
is made, is applicable to railways and railroads which intersect each other 
upon the public streets of a city, unless that doctrine be modified by statute. 
Outside of statutory provisions — and there are none such in this State — 
there is neither precedent nor authority for requiring the owner of the sub- 
sisting way to contribute any part of the expense rendered necessary to 
enable the owner of the new way to cross the old way. The crossing of the 
old way is made for the benefit of the second comer, and not for the benefit 
of the owner of the old way; and, even though both occupants claim 
under licenses from the same municipality, common justice dictates that 
the one for whose exclusive benefit the crossing is made should defray the 
expense of constructing it. And as the continuance of the crossing is as 
much for his benefit as was the construction of it in the first instance, it 



